The Nature Conservancy’s Response to BPA’s DRAFT Fish & Wildlife Policy Manual

Sept. 12, 2003

Chapter 1(C)(1)(a)(2) – For mitigation contracts consider longer than a 3 year period for contract term

Chapter 1(C)(2)(b)(i) – Need to clean up confusing wording and grammatical structure.  Such as changing the sentence to read “In the case of a delay of work, where work is still needed and funds are earmarked in the current fiscal year – then the funds that will no longer be needed for the current fiscal year’s work will be made available for re-allocation to other critical work.”  

Chapter 1(C)(2)(b)(ii) – Need to clean up confusing wording and grammatical structure.  Such as changing the sentence to read “In the case of an acceleration of work and if funds are available in the current fiscal year’s program budget to pay for the acceleration – then if the acceleration requires an adjustment…”

Chapter 3.2(B) – We applaud BPA’s commitment to no longer authorize work without the benefit of a fully executed contract.  We believe this will work as long as there are not delays on BPA’s end.  Traditionally our contract extensions have taken three to four months to process and that is during a slow time of contract renewal for BPA.

Chapter 3.4(C)(5) – Suggest you consider review of the Work Schedule with the Contractor every two months instead of monthly.  Some projects may require a monthly review but that more frequent review could be decided by the COTR.  Also BPA’s new policies of invoicing no more frequently than monthly but within 90 days of when work started, may lead some contractors to invoicing every two months which may lead to the work schedule reviews occurring on that basis.

Chapter 3.4(C)(6) – Suggest that the Principles of Work Schedule Clause be clarified by changing it to read “The contractor shall update the work schedule whenever estimated dates for completion of major milestones change or costs change by more than 10% of the total project cost.”

Section 6.1 Allowable and Unallowable Costs – should read Chapter 6.1

Section 6.1(A) – OMB Circular A-87 does not apply to nonprofit organizations or educational institutions.  BPA needs to list all the applicable OMB circulars which includes A-87, A-122 and A-21 inaccordance with BPA’s Part 13 of the Bonneville Purchasing Instructions.  Throughout this Chapter the reference to A-87 should be corrected to read “in accordance with the applicable OMB circular.

Section 6.1(B)(1) – Should be corrected to reference “the applicable OMB Circular or BPA Appendix 13A”.

Section 6.1(B)(2) – Should be corrected to reference “the applicable OMB Circular or BPA Appendix 13A”.  How will the Manager for Fish and Wildlife determine specific policy for which costs will be allowed as a direct expense?  Using what criteria?  If you’re referencing the OMB circulars and following them why does the Manager have additional authority to determine what will be allowable?  Will this be done on a contract by contract or a department wide basis?

Section 6.1(C) – The first paragraph states that “Disallowed costs may be incurred as a cost share by the contractor”.  This is not allowed by OMB Circular A-110 which is the Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher Education, Hospitals and Other Nonprofit Organizations.  This brings up the question as well of whether or not BPA is following the various OMB Circulars which address administrative requirements?  Since the cost principle circulars are being followed it would make sense that the administrative requirement circulars would be followed also.  In either case, this issue needs to be clarified in the policy manual.

Section 6.1(C)(6) – Training expense is allowable under OMB Circular A-122 and we would suggest BPA consider making it allowable.

Section 6.1(C)(7) – Suggest the wording of the first sentence be changed to read “These rates are negotiated by either the CO at the time of contract award or by the Cognizant Audit Agency as an approved fringe benefit rate.”  Our fringe benefit rate is reviewed and approved by our cognizant agency on an annual Basis.  Why and under what circumstances would the CO cap the fringe benefit rate?  How does BPA define “reasonable” in relation to increased fringe benefit costs?  What criteria are used to determine if the increase is “reasonable”?  Also, OMB Circular A-122 states that fringe benefits are allowable.  It does not qualify that statement by saying they are allowable only within reason.

Section 6.1(C)(8) – We suggest BPA consider changing the statement “The contractor cannot bill a different rate than the current approved indirect cost rate.” and the Note.  The statement and note do not address provisional indirect cost rates which is what The Nature Conservancy uses.  With provisional rates, we have an established indirect cost rate that we use on contracts and for billings.  This provisional rate is not a final rate until one year later due to our audit occurring one year after expenses are incurred.  The use of provisional rates is allowable according to OMB circular A-122.  We suggest BPA simply state that indirect costs rates should be billed in accordance with the applicable OMB circular.

Section 6.2 Submittal of a Proper and Timely Invoices – should read Chapter 6.2

Section 6.2(B) – the first bullet should read “Limit the frequency of payment processing to no more frequently than monthly.” in order to be consistent with language used throughout the policy manual.

Section 6.2(C)(4) – We suggest that invoices be required within 120 days after performance of work and that this not apply to work done by contractors.  There are many reasons why work started in good faith by a contractor may be delayed and if contractor does not bill until completion of work there are instances where this period could exceed even 120 days.  If 120 days is adopted it should be consistent throughout the document.

Section 6.2(C)(5) – If BPA is adopting a standard of Net 30 for payment terms then there should be no need for them to be included on the invoice.

Section 6.2(C)(11) – We would suggest defining what BPA means by a Release of Claims and including the full clause in the text for clarification.

Section 6.2(D)(1)(a) – Change wording of sentence to “no more frequently than monthly” to be consistent throughout document.

Section 6.2(D)(2) – There are two number ones in the proper invoice list.

Section 6.2(D)(2) Principles of IGC Payment Clause (a)(8) – We suggest this be deleted if Net 30 is the standard.

Section 6.2(D)(2) Principles of IGC Payment Clause (a)(10) – “For non-cost reimbursement contracts” should read “For fixed price contracts”.

Section 6.2(D)(2) Principles of IGC Payment Clause (c) – “For Cost Reimbursement Intergovernmental Contracts” should read “For Cost Reimbursement Contracts”.  Not all contracts will be between governmental agencies.

Section 6.2(D)(2) Principles of IGC Payment Clause (c) – We suggest deleting the table of minimum documentation required.  The BPA invoice requirements requests far more detail than what is allowed by OMB Circular A-110, Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher Education, Hospitals and Other Nonprofit Organizations.  It is unclear whether or not BPA intends to follow the various administrative requirements OMB circulars, but if not, BPA needs to explain why not and should specify in detail what policies they will be using.  In any case, the level of detail that you are requesting in invoices will create a HUGE administrative burden on your contractors as well as on BPA’s COTRs.  Contractors will have to hand generate all the information that BPA is requesting in the table.  We will be required to pull apart accounting reports and pull invoices in order to provide the level of detail you request.  In essence, it appears that BPA now wants to micro-manage each project as opposed to trusting that the contractors that they have chosen are professionals and have procedures in place to ensure the prudent spending of the governments money.  We understand that there are some contractors who are problematic but it appears that the invoicing rules are being made at the lowest denominator.

If BPA believes that it is essential that it have additional information, we suggest that you allow the contractors that have a general ledger system to provide a copy of a detailed transaction report in lieu of providing all the detail in the table.  General ledgers usually show dates of payments, vendor names, dollar amounts and are separated into large costs categories such as salary, supplies, travel, communications etc. 

Following are comments on each element of the minimum documentation table:

Salaries – Only ask contractor to verify that the salary invoiced is for the same labor categories as shown in the awarded budget.  Whether or not the contractor labor hours are in line with the work schedule can be discussed with the contractor during the monthly calls/meetings but does not to be included on the invoice.  It is impossible for contractors to provide an hourly rate for salaried employees because the hourly rate fluctuates by the number of hours the employee works each pay period. 

Salary Fringe – should read “…at the same rates negotiated at contract award or at the rate negotiated with the Cognizant Agency.”

Travel – should accept general ledger detail of travel expenses reimbursed.

Equipment and materials – Equipment is usually defined in federal OMB circulars as anything over $5,000 therefore it’s unclear why BPA’s definition is $10,000.  If equipment is in the approved budget, why is it necessary to provide all the detail listed once the equipment is purchased?

Computer-related equipment, boats and motors – same comment as on Equipment above.

All other equipment less than $10,000 but more than $1,000 per item – why is this a separate category?  Usually anything less than $5,000 is considered a supply and additional information is not required.

Equipment under $1,000 per item and miscellaneous supplies - these should all be categorized as supplies and no further detail required.

Operations, repair and maintenance / Equipment Rental – again if these items are detailed in the approved budget why is additional information necessary?

Subcontracts – when the work was performed should not be required. Additional details if subcontracting is a major part of the contract should not be required.  BPA should be able to trust that the organizations they are giving money to are professional enough and have procedures in place in order to choose and monitor the work and payments to contractors.  

Section 6.2(D) Principles of IGC Payment Clause (e)(3) – Suggest that BPA allow one invoice to cover more than one fiscal year, but require that the expenses billed on the invoice be separated into fiscal years if necessary.

Section 6.3(C)(1) -  First sentence should read “For cost reimbursement contracts,…”.

Section 6.3(C)(2) – In what instances would COTR be allowed to require more documentation?  The applicable OMB circulars detail the financial information that can be requested of contractors.  If changes are made in Section 6.2(D) then they would need to be reflected here as well.

Section 6.3(C)(4)(d) – Sentence should be reworded to read “Is the cost item being used when the contractor’s employee performs work under the contract?”.  How is the COTR going to verify?

Section 6.3(C)(4)(e) – If the contractor does not have other contracts with BPA how is the COTR going to know whether charges of costs are comparable.

Section 6.3(C)(4)(f) – Words in parenthesis should be changed to read (See Chapter 6.1; applicable OMB circular; or BPI Appendix 13A).  

BPI, Appendix 14-A – last item “Are receipts or supporting documentation attached?” should be removed if following OMB Circular A-110 or another applicable OMB circular.
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