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	Kootenai Tribe of Idaho

P.O. Box 1269

Bonners Ferry, ID 83805

Ph# (208) 267-3519

Fax (208) 267-2960


September 12, 2003

Ms. Molly Moreland

Bonneville Power Administration

P.O. Box 3621

Portland, OR 97208-3621

Fax: (503) 230-4564

mrmoreland@bpa.gov
SENT VIA FACSIMILE AND ELECTRONIC MAIL

(ORIGINAL VIA FIRST CLASS MAIL)

RE: Draft Fish and Wildlife Contracting Manual

Dear Ms. Moreland:

The Kootenai Tribe of Idaho appreciates the opportunity to comment on the Draft Fish and Wildlife Contracting Manual (Manual) and also appreciates the Bonneville Power Administration (BPA) Staff’s visit to the Upper Columbia United Tribes (UCUT) Technical Workgroup meeting on September 2, 2003.  The comments made during the UCUT Technical Workgroup meeting to BPA staff are adopted and incorporated into these comments.

While the Tribe appreciates the comment deadline extension from August 30 to September 12, BPA has still not allotted adequate time for the Tribe to prepare comments on a Manual containing such sweeping changes. Moreover, the Tribe maintains that BPA has not allotted itself adequate time to consider all of the comments filed by the deadline if it still intends to implement the Manual on September 30.

Because of the lack of time to draft detailed comments on the Manual and provide justifications for its positions, the Tribe expects BPA to delay implementation of the Manual to the Tribe’s contracts until such time as government-to-government meetings have occurred. Such a government-to-government meeting entails BPA explaining the impacts of the Manual on the Tribe’s rights, interests and resources, including not only impacts on Tribal contracts, but also how the Manual’s modifications may impact the Tribe’s treaty and trust resources. The Tribe, of course, also anticipates that BPA will listen to its concerns about the Manual and address such concerns prior to release of any future draft.

The following are a few of the Tribe’s general comments and some bulleted specific comments intended to frame the future government-to-government consultation. All comments are based on the July 24, 2003 draft of the Manual.

First, the Tribe views many of the new policies suggested by BPA to be unduly burdensome upon the Tribe. The Tribal Fish and Wildlife Department staff and Accounting Department staff already provide extensive documentation for accounting and fish and wildlife program implementation. The Tribe is subject to audit and has received no findings in its audits in a number of years. The Tribe has also successfully implemented its fish and wildlife program and has assisted BPA in satisfying its obligations under the Northwest Power Act, Endangered Species Act and its treaty and trust responsibilities. Deliverables have been submitted in a timely manner and real restoration has occurred in the Kootenai River Valley.

The draft policies, however, appear to shift the relationship between the Tribe and BPA to one of intense micromanagement by BPA of the Tribe’s programs and activities. This micromanagement not only suggests a level of distrust between the Tribe and the agency that the Tribe does not believe exists, it has the potential to harm the resources and delay restoration through the addition of more processes and paperwork. Processes and paperwork do not restore the Columbia River Basin and will not satisfy BPA’s statutory and treaty and trust responsibilities. Ensuring funds are used on the ground, however, will.

· Spending Caps, Part 1, Chapter 1 – 

· The Tribe considers the basic premise behind spending caps as unnecessary for BPA to budget properly and burdensome on contracts. BPA should be able to budget based on award amount. If it is unable to do so, then all contracts should be on a fiscal year basis.

· BPA has assured the Tribe that funds will be rescheduled from one fiscal year to the next, which the Manual should confirm.

· There are too many limitations on spending cap raises.

· Page 5, paragraph 3(d) needs further clarification. 

· Unauthorized Work, Section 3.2 – 

· Section 3.2(A) - The Tribe agrees that BPA must ensure contracts are awarded and executed on a timely basis. In the past, however, this has not worked as well in theory. If the Manual is going to restrict payment for working without a contract, BPA must do a better job of getting the contracts in place.

· Section 3.2(B) - The Manual requires contractors to obtain prior approval from both the COTR and the Fish and Wildlife Manager. The Tribe is unsure who holds the position Fish and Wildlife Manager for BPA or how to timely contact him or her. Moreover, approval from the COTR should be sufficient to continue working. If BPA feels it necessary for its higher level managers to be involved in daily operations, it should establish such involvement internally rather than requiring contractors to track down multiple signatures.

· Work Schedules, Section 3.4 – 

· The Tribe objects to this section as intensive micro-management, inappropriate, burdensome to contractors and detrimental to restoration. The Tribe already supplies BPA with a Statement of Work and a line-item budget. All of the tasks have been approved by the Columbia Basin Fish and Wildlife Authority, Independent Scientific Review Panel and the Northwest Power and Conservation Council. No reason exists for BPA to require such a detailed explanation and budget for every task. This section would require the Tribe to employ additional accounting and fish and wildlife staff in order to keep up with the paperwork.

· Allowable and Unallowable Costs, Section 6.1 – 

· The Manual goes into great detail to determine what is or is not an allowable cost and includes conferences, trainings and meetings. The Tribe questions whether this detail needs to be included considering the Tribe already knows what is allowable and unallowable and its annual audit would alert BPA to any mistakes.

· Section 6.1(C)(7) - BPA’s suggestion that a COTR should discuss with the contractor efficiencies or other costs savings in the event fringe benefits increase is highly inappropriate. The Tribe manages its own personnel and any suggestion by BPA concerning efficiencies in its fringe benefits is an unacceptable invasion of Tribal sovereignty. Moreover, the Tribe is more interested than any other entity in achieving as much restoration as possible within award amounts and explores cost savings and efficiencies as part of its internal, governmental management. The foregoing also holds true for indirect cost rate savings.

· Invoices, Section 6.2 – 

· Section 6.2, Page 17, Second Bullet – The Manual’s statement that BPA will “[e]stablish payment terms that are practical by BPA’s payment process” is a broad statement as to almost be meaningless. BPA must clarify what is practical by its payment process.

· Section 6.2, Page 17, Third Bullet and Section 6.2(C)(5) - Net 30 is an unacceptable burden on the Tribe and the Tribe requests Net 15. The Tribe is unable to operate safely without reimbursements for up to sixty days, which would occur under Net 30. This policy will negatively impact other Tribal government programs and services and threaten the Tribe’s self-determination.

· Section 6.2(C)(4) - The Tribe agrees that invoices should generally be submitted within 90 days. There are circumstances, however, when non-routine requests for payment after 90 days must occur and should not be treated as harshly as the Manual requires. For example, the Tribe contracts with BPA’s sister agencies in the federal government and with Canadian federal and provincial agencies that bill quarterly or yearly. These agencies provide a valuable service to restoration and it would be difficult for restoration to occur without them or ask them to change their policies. The Manual should address these circumstances.

· Section 6.2(C)(7) – The Tribe would like to point out that not all interest charges are unallowable under A-133 guidelines.

· Section 6.2(C)(10) – If BPA has been told what to accrue by the Tribe, then billing periods covering more than one contract or fiscal year should be irrelevant for budgeting purposes. Requiring multiple invoicing is burdensome on the Tribe. 

· Section 6.2(C)(11) – Tribal legal staff must review the release of claims to determine what claims BPA is referring to.

· Section 6.2(C)(13) – The Manual should clarify that BPA must notify the contractor of the improper invoice and that the contractor must resubmit an invoice for the proper amount, which should not be subjected to Section 6.2(C)(4), Prompt Invoice Submittal.

· Section 6.2(D), Principles of IGC Payment Clause (a)(5) – The Tribe requests clarification of BPA’s contractor invoice number policy. The Tribe has no way of knowing what invoice numbers other contractors are using. In order to implement this section, BPA will have to create an invoice numbering system for all of its contractors to use.

· Section 6.2(D), Principles of IGC Payment Clause (c), pages 20-21 – The Tribe currently submits sufficient supporting documentation for its grants and contracts. The Tribe objects to COs or COTRs determining the more detailed information on the right column is necessary, and objects to most of the middle column’s requirements. The Tribe is subject to audit, which it will send to BPA if necessary, and keeps selected documents. If BPA determines that it needs to see more than the audit, it is free to visit the Tribal Headquarters in Bonners Ferry and review the documentation.

· Invoice Review and Approval, Section 6.3 – 

· Section 6.3(B)(1) - The Tribe has a good relationship with its COTRs and does not object to them contacting the Tribe once a month. The Tribe questions, however, whether such contacts are necessary, especially in light of BPA promises to decrease its administrative overhead in order for additional funds to be available for on the ground restoration projects.

· Section 6.3(B)(8) – The Manual should clarify that the contractors must be notified of rejected invoices within the seven day period.

· Section 6.3(C)(1) – The Tribe does not object to sending the information it currently supplies, but strenuously objects to the additional information required by Section 6.2(D). 

Thank you for the opportunity to comment on the Contracting Manual. We look forward to continuing the government-to-government relationship with BPA to address the Tribe’s concerns.

Sincerely yours,

Gary Aitken, Sr.

Chairman

cc: 
Mr. Steve Wright, Administrator


Ms. Therese Lamb, Vice President Environment, Fish & Wildlife


Northwest Power and Conservation Council

Upper Columbia United Tribes


Columbia Basin Fish and Wildlife Authority


Tribal Attorney
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