Yakama Nation Staff Comments on the

Draft Fish and Wildlife Policy Manual

Multi-year contracting (Chapter 1).

The maximum length of a multi-year contract is 36 months.  Section 1.C.1(b).  The three-year period is based on the provincial review cycle rather than on the subject matter of the underlying project that the contract is intended to implement.  Three year contracts are not consistent with projects that are tied to life histories of salmonids.  Investment decisions are based on monitoring and evaluation activities measuring traits or changes that are expressed over multiple generations.  The experimental design at the Cle Elum supplementation facility contemplates a five-year adaptive management cycle.  It is not clear that contract duration should be limited to 3 years if budget and work plan reviews allow necessary financial control by BPA.  

There has been some indication that the multi-year contracting policy and related budget rules are not intended to apply to capital projects.  We understand that habitat protection projects are intended to be given capital project funding treatment. Habitat protection through land acquisition requires several years, assuming the need for the following activities:  

· Property search

· Initial offers

· Due diligence

· Settlement of taxation issues

· Operation and maintenance of acquired property

Front-end investment cannot be efficiently done if assurance of funds to close cannot be assured.  Some alternative mechanism needs to be identified that includes actual obligation of funds for a period greater than three years if circumstances require it.  For that matter, permitting activity alone can take years for a capital project.  There must be assurance that after legwork is done, such as in identifying private parties willing to sell interests in land, there can be a favorable disposition of subsequent funding requests.  Similar concerns apply to projects that lead to civil works that will be transferred to private owners in the course of a project.  Examples include the development and transfer of screened irrigation pump facilities to an irrigator as a means of restoring fish passage in streams that have been historically diverted using check dams.  Water rights issues associated with accomplishing changes in diversions may, by themselves, require multiple years to resolve.  This results in a risk in investment and potential loss of willing private sector participation if proper contractual assurance cannot provided to the effect that funding will be available for the civil works at the end of the permitting and negotiation phase of a project.

It is not clear that the spending cap for out years within a multiyear contract should affect deferred work.  There has never been a clear statement as to why BPA cannot establish an obligated funds reserve to deal with delays in the performance of work.  It appears that, as a practical matter, Bonneville may be intending to manage funds intended to reimburse project costs that have not accrued on schedule, and fund such work in the subsequent fiscal year. The nature of the process by which rescheduling is approved is not clear.  This rescheduling of work is reportedly to be based on whether the work serves Bonneville objectives.  The issue should rather be whether the reserved funds should be released for reprogramming based on subsequent non-performance within the term of the contract.  Section 1.C.2(b)(i) amounts to a potential out year cut in funding that could be avoided on appropriate justification for delay by holding funding in an obligated reserve.

Section 1.C.2(c) provides for contract changes to specify work that was conceptually approved by the council but not within the original contract for the contract period.  It would be better to provide for all approved project work within the contract, with a process for increased specificity within the project scope with the concurrence of Bonneville rather than a contract modification (which can be destabilizing).  This seems to be possible through the preparation and review of the work schedule.

Regarding Section 1.C.3 (b) there is no provision for transparency of BPA determinations regarding the availability of funds for the compensation for acceleration of work.  No clearinghouse function has been established regarding available non-accrued funds in a particular fiscal year.  The policy manual should provide a basis for review of a COTR decision to not prepare a contract change request for the CO.   It. appears that determination of availability of funds at the end of a fiscal year is tied to the quarterly review that takes place for the 3rd quarter.  This seems difficult since availability will really depend on the planned expenditures by all 600 contractors in the 4th quarter.  Other concerns include:

· No mechanism is provided for directing work to stop that would cause exceedence of the spending cap.  Contractor must make judgements about necessity of work.

· BPA should not be in a position to refuse funding if within the scope of work and funding is, in fact available. 

Section 1.C.5 includes contract language dealing with spending caps.  The language for “Schedule of Items” and for spending caps is internally inconsistent.  The schedule of items provisions indicate that and expenditures in excess of spending cap without prior written authorization will not be reimbursed.   The sample spending cap clause (22.xx (e) "Accrual Limit") indicates that expenditures in excess of the cap are undertaken at the contractor's risk and may not be reimbursed.  

If 

a) expenses accrued are within the contract scope of work; 

b) the sponsor gives notice of the likelihood of such expenses being incurred prior to the end of the current fiscal year; 

c) BPA Fish and Wildlife funds presumed in the 2002-2006 rate case are available based on lower rates of accrual in other contracts than budgeted for in the current fiscal year; and 

d) circumstances are such that the expenses are reasonably accrued in the current fiscal year, 

then there is no apparent reason for the BPA to take a position that reimbursement of such expenses will be refused. It is possible that, by mutual mistake, Bonneville and the sponsor may establish a spending cap that fails to fully fund reasonable expenses under a contract.  Emergent conditions may also arise that require expenditures without prior approval.  Such expenses might still be at a sponsor's risk, but if the funds are available in the fiscal year to cover them, a blanket refusal to reimburse such expenses is inappropriate.  Accordingly, the Accrual Limits language is more appropriate than the "Schedule of Items” language.

Unauthorized Work (Chapter 3.2)

In many cases, projects will have a duration greater than the term of a contract, particularly based on the suggested 3-year limitation on contract terms.  In order to meet project goals, such as those tied to life histories of salmonids, some activities must be undertaken by a time certain.  This presents a possibility that executed contracts will not be in place when expenses must be incurred to accomplish project purposes.  There must be a clearly established process for obtaining advance approval for incurring expenses when contracts are not executed because of administrative problems rather than because of policy decisions about the appropriateness of the underlying program objectives.

Work Plans (Chapter 3.4)

Some contracts require ongoing interactions between COTRs and sponsors.  The interactions take time, and so affect the sponsor’s ability to comply with the work schedule.  It should be clear that BPA is bound by the schedules if such interactions are required.  

Allowable Costs (Chapter 6.1)

Direct cost discussions in the draft manual appear to be essentially an interpretation of what constitutes an allowable cost under OMB Circular A-87, or a further restraint on which costs are allowable. Costs of meetings and conferences where the primary purpose is the dissemination of technical information, including meals, transportation, rental of meeting facilities, and other incidental costs are allowable under A-87. The draft policy purports to limit allowability of conference and meeting attendance costs to those that "direct[ly] support … meeting a BPA contract requirement and [have] been specifically approved in the negotiated contract SOW and budget."  This eliminates from consideration conferences that may be identified that provide opportunities for information exchange and thereby may enhance the performance of the work contemplated in the contract.  It complicates and increases the cost of work schedule and statement of work development for research-oriented contracts.

Similarly, despite the allowability of training for employee development as a direct cost under the OMB circular, the draft policy disallows it.  In general, if a cost is anticipated, allocable and reasonable, it should be allowable. The preferred treatment under the policy is as an indirect cost.  Training for employee development is otherwise treated as a direct program cost in other tribal programs.  The draft policy would require inconsistent treatment of training costs under Bonneville-funded programs.  At the very least, such a policy change should only become effective after appropriate opportunity has been provided to adjust the cost allocation plans or program-specific indirect rates to address the change.   Note that documentation requirements within manual Section 6.2.D contemplate invoicing of training under intergovernmental contracts.
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